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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA ex rel.

W.A. DREW EDMUNDSON, in his capacity as
ATTORNEY GENERAL OFTHE STATE OF
OKLAHOMA and OKLAHOMA SECRETARY

OF THE ENVIRONMENTAL C. MILES TOLBERT,
in his capacity AS TRUSTEE FOR NATURAL
RESOURCES FOR THE STATE OF OKLAHOMA

Plaintiff,
05-cv-329-GKF-PJC

TYSON FOODS, INC., TYSON POULTRY, INC,,
TYSON CHICKEN, INC., COBB-VANTRESS, INC.,
AVIAGEN, INC., CAL-MAINE FOODS, INC.,
CAL-MAINE FARMS, INC., CARGILL, INC,,
CARGILL TURKEY PRODUCTION, LLC,
GEORGE’S, INC., GEORGE’S FARMS, INC.,
PETERSON FARMS, INC., SIMMONS FOODS, INC.,
and WILLOW BROOK FOODS, INC.

Defendants,

N N N N N N N N N N N N N N N N N N N N N N N N

STATE OF ARKANSAS’S MOTION TO REQUEST LEAVE
TO FILE AN AMICUS BRIEF IN SUPPORT OF DISMISSING
OKLAHOMA'’S CERCLA CLAIMS REGARDING PHOSPHORUS

COMES NOW, the State of Arkansas (“Arkansas”), by and through Dustin McDaniel,
Attorney General, and for its Motion to File To File An Amicus Brief In Support Of Dismissing
Oklahoma’s CERCLA Claims Regarding Phosphorus states as follows:

1. In the State of Oklahoma’s (“Oklahoma”) Second Amended Complaint,
Oklahoma has alleged that poultry litter is a hazardous substance under the Comprehensive,

Environmental, Response, Compensation and Liability Act (“CERCLA”) 43 U.S.C. §§ 9601 et
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seq. by virtue of the fact that poultry litter contains orthophosphates. Oklahoma Second
Amended Complaint, Dkt. No. 1215, at paragraph 61.

2. The Poultry Defendants (“Defendants’) have filed a motion for partial summary
judgment with this Court arguing that poultry litter is not a hazardous substance under CERCLA.

3. The legislative of history of CERCLA, the regulations promulgated by the U.S.
Environmental Protection Agency addressing the listing of hazardous substances under
CERCLA, and sound science, do not support Oklahoma’s contention that poultry litter is a
hazardous substance.

4. Similar to the concern Arkansas had regarding Oklahoma’s contention that
poultry litter is a solid waste pursuant to the Resource Conservation and Recovery Act
(“RCRA”), specifically 42 U.S.C. § 6903(27) of RCRA, Arkansas is also troubled that the Court
may make a ruling that conflicts with federal law and the environmental programs administered
by the Arkansas Department of Environmental Quality (“ADEQ”). It is for this reason that
Arkansas seeks leave to file the attached amicus brief.

5. For these reasons, and others not fully addressed in this Motion, Arkansas
respectfully requests leave to file an Amicus Brief in this case.

WHEREFORE, the above premises considered, the State of Arkansas respectfully
requests that this honorable Court issue an order:

A Granting Arkansas’ Motion and allowing to file an Amicus Brief in this case; and

B. Grant all such further relief as the Court deems just and equitable.

Respectfully submitted,

DUSTIN McDANIEL
Attorney General
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By:  JUSTIN ALLEN, AR Bar No. 99112
Chief Deputy Attorney General

/S/ Charles L. Moulton

CHARLES L. MOULTON, AR Bar No. 91105
Sr. Assistant Attorney General

KENDRA AKIN JONES, AR Bar No. 2004214
Assistant Attorney General

323 Center Street, Suite 200

Little Rock, Arkansas 72201-2610

(501) 682-2007

COUNSEL FOR THE STATE OF ARKANSAS

CERTIFICATE OF SERVICE

| certify that on the 25™ of March 2009, | electronically transmitted the attached document to the
Clerk of the Court using the ECF System for filing and transmittal of a Notice of Electronic

filing to the following ECF registrants:

W.A. Drew Edmondson, Attorney General
Kelly Hunter Burch, Assistant Attorney General
J. Trevor Hammons, Assistant Attorney General
Tina L. Izadi, Assistant Attorney General
Daniel Lennington, Assistant Attorney General

Douglas Allen Wilson

Melvin David Riggs

Richard T. Garren

Sharon K. Weaver

David P. Page

Robert Allen Nance

Dorothy Sharon Gentry

Riggs Abney Neal Turpen Orbison & Lewis

J. Randall Miller
Louis W. Bullock
Miller Keffner & Bullock

Michael G. Rousseau
Jonathan D. Orent
Fidelma L. Fitzpatrick

drew_edmondson@oag.state.ok.us
Kelly_burch@oag.state.ok.us
Trevor_hammons@oag.state.ok.us
tina_izadi@oag.state.ok.us
Daniel_lennington@oag.ok.gov

doug_wilson@riggsabney.com
driggs@riggsabney.com
rgarren@riggsabney.com
sweaver@riggsabaney.com
dpage@riggsabney.com
rnance@riggsabney.com
sgentry@riggsabney.com

rmiller@mkblaw.net
Ibullock@mkblaw.net

mrousseau@motleyrice.com
jorent@motleyrice.com
ffitzpatrick@motleyrice.com
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Elizabeth C. Ward Iward@motleyrice.com
Frederick C. Baker fbaker@motleyrice.com
William H. Narwold bnarwold@motleyrice.com
Lee M. Heath Iheath@motleyrce.com
Elizabeth Claire Xidis exidis@motleyrice.com

Ingrid L. Moll imoll@motleyrice.com
Motley Rice

COUNSEL FOR PLAINTIFFS

Stephen L. Jantzen sjantzen@ryanwhaley.com
Paula M. Buchwald pbuchwald@ryanwhaley.com
Patrick M. Ryan pryan@ryanwhaley.com
Ryan, Whaley & Coldiron, P.C.

Mark D. Hopson mhopson@sidley.com

Jay Thomas Jorgensen jjorgensen@sidley.com
Timothy K. Webster twebster@sidley.com

Sidley Austin LLP

Robert W. George robert.george@tyson.com
Michael R. Bond michael.bond@kutakrock.com
Erin Walker Thompson erin.thompson@kutakrock.com

Kutak Rock LLP
COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN, INC,,
AND COBB-VANTRESS, INC.

R. Thomas Lay rtl@kiralaw.com
Kerr, Irvine, Rhodes & Ables

Jennifer S. Griffin joriffin@lathropgage.com
Lathrop & Gage, L.C.
COUNSEL FOR WILLOW BROOK FOODS, INC.

Robert P. Redemann rredemann@pmrlaw.net
Lawrence W. Zeringue Izeringue@pmrlaw.net
David C. Senger dsenger@pmrlaw.net

Perrine, McGivern, Redemann, Reid, Berry & Taylor, PLCC

Robert E. Sanders rsanders@youngwilliams.com

E. Stephen Williams steve.williams@youngwilliams.com
Young Williams, P.A.

COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.
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George W. Owens
Randall E. Rose
The Owens Law Firm, P.c.

James M. Graves
Gary V. Weeks

Paul E. Thompson, Jr.
Woody Bassett

K. C. Dupps Tucker
Bassett Law Firm

gwo@owenslawfirmpc.com
rer@owenslawfirmpc.com

jgravdes@bassettlawfirm.com
pthompson@bassettlawfirm.com

whassett@bassettlawfirm.com
kctucker@bassettlawfirm.com

COUNSEL FOR GEORGE’S INC. AND GEORGE’S FARMS, INC.

John R. Elrod

Vicki Bronson

Bruce W. Freeman

P. Joshua Wisley

D. Richard Funk

Conner & Winters, LLLP

COUNSEL FOR SIMMONS FOODS, INC.

John H. Tucker

Colin H. Tucker

Theresa Noble Hill

Leslie Jane Southerland

Rhodes, Hieronymus, Jones, Tucker & Gable

Terry W. West
The West Law Firm

Delmar R. Ehrich
Bruce Jones

Krisann Kleibacker Lee
Todd Walker

Dara D. Mann

Faegre & Benson LLP

jelcod@cwlaw.com
vbronson@cwlaw.com
bfreeman@cwlaw.com
jwisley@cwlaw.com

jtuckercourts@rhodesokla.com
chtucker@rhodesokla.com
thillcourts@rhodesokla.com
Isoutherland@rhodesokla.com

terry@thewestlawfirm.com

dehrich@faegre.com
bkpmes@faegre.com
kklee@faegre.com

twalker@faegre.com
dmann@faegre.com

COUNSEL FOR CARGILL, INC. AND CARGILL TURKEY PRODUCTION, LLC

A. Scott McDaniel

Phillip D. Hixson

Nicole M. Longwell

Craig Mirkes

McDaniel, Hixon, Longwell & Acord, PLLC

Sherry P. Bartley
Mitchell Williams Selig Gates & Woodyard
COUNSEL FOR PETERSON FARMS

smcdaniel@mcdaniel-lawfirm.com
phixson@mcdaniel-lawfirm.com
nlongwell@mcdaniel-lawfirm.com
cmirkes@mhla-law.com

sharltey@mwsgw.com
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Michael D. Graves mgraves@hallestill.com
D. Kenyon Williams, Jr. kwilliams@hallestill.com
COUNSEL FOR POULTRY GROWERS

Carrie Griffith griffithlawoffice@yahoo.com
COUNSEL FOR RAYMOND C. AND SHANNON ANDERSON

Gary S. Chilton gchilton@hcdattorneys.com
Holladay, Chilton & Degiusti, PLLC

Victor E. Schwartz vschwartz@shb.com

Cary Silverman csilverman@shb.com

Shook, Hardy & Bacon, LLP

Robin S. Conrad rconrad@uschamber.com
National Chamber Litigation Center, Inc.

COUNSEL FOR AMICI CURIAE CHAMBER OF COMMERCE FOR THE U.S. AND
THE AMERICAN TORT REFORM ASSOCIATION

Richard C. Ford fordr@crowedunlevy.com
LeAnne Burnett burnettl@crowedunlevy.com
Crowe & Dunlevy

COUNSEL FOR AMICUS CURIAE OKLAHOMA FARM BUREAU, INC.

M. Richard Mullins richard.mullins@mcafeetaft.com
McAfee & Taft
James D. Bradbury jim@bradburycounsel.com

James D. Bradbury, PLLC

COUNSEL FOR AMICI CURIAE TEXAS FARM BUREAU, TEXAS CATTLE
FEEDERS ASSOCIATION, TEXAS PORK PRODUCERS ASSOCIATION AND TEXAS
ASSOCIATION OF DAIRYMEN

Richard Ford richard.ford@crowedunlevy.com
LeAnne Burnett leanne.burnett@crowedunlevy.com
Crowe & Dunlevy

COUNSEL FOR OKLAHOMA FARM BUREAU, INC.

Mia Vahlberg mvahlberg@gablelaw.com
Gable Gotwals

James T. Banks jtbanks@hhlaw.com
Adam J. Siegel ajsiegel@hhlaw.com

Hogan & Hartson, LIp
COUNSEL FOR NATIONAL CHICKEN COUNCIL; U.S. POULTRY AND EGG
ASSOCIATION & NATIONAL TURKEY FEDERATION
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John D. Russell jrussell@fellerssnider.com
Fellers, Snider, Blankenship, Bailey & Tippens, Pc

William A. Waddell, Jr. waddell@fec.net
David E. Choate dchoate@fec.net
Friday, Eldredge & Clark, Llp

COUNSEL FOR ARKANSAS FARM BUREAU FEDERATION

Barry Greg Reynolds reynolds@titushillis.com
Jessica E. Rainey jrainey@titushillis.com
Titus, Hillis, Reynolds, Love, Dickman & Mccalmon

Nikaa Baugh Jordan njordan@lightfootlaw.com

William S. Cox, IlI wcox@lightfootlaw.com

Lightfoot, Franklin & White, Llc

COUNSEL FOR AMERICAN FARM BUREAU AND NATIONAL CATTLEMEN’S
BEEF ASSOCIATION

I also hereby certify that | served the attached documents by United States Postal Service,
proper postage paid, on the following who are not registered participants of the ECF System:

J.D. Strong

Secretary of the Environment
State of Oklahoma

3800 North Classen
Oklahoma City, OK 73118

David Gregory Brown
Lathrop & Gage LC

314 E High St.

Jefferson City, MO 65101

Thomas C Green

Sidley Austin Brown & Wood LLP
1501 K ST NW

Washington, DC 20005

Steven B. Randall
58185 County Road 658
Kansas, OK 74347

Cary Silverman

Victor E Schwartz

Shook Hardy & Bacon LLP (Washington DC)
600 14TH ST NW Ste. 800
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Washington, DC 20005-2004

George R. Stubblefield
HC 66, Box 19-12
Proctor, OK 74457



